
STATE OF NEW YORK
STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f

Chateau Algo Inc.

and George Goonan, Off icer

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Article 28 &, 29 of the Tax Law

for the Period Z/]!1,?-,:_g!3I176.

AFFIDAVIT OF MAITING

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
16th day of May, 1980, he served the within not ice of Determinat ion by mai l  upon
Chateau Algo Inc.,  and George Goonan, Off icer,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Chateau Algo Inc.
and George Goonan, Off icer
Chateau Dr.
Melv i l1e,  Ny LL746

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said
and that the address sel forth on said rr'rapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF NEW YORK
STATE TAX COI'IMISSION

fn the Matter the Pet i t ion

Chateau Algo Inc.

and George Goonan, Off icer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

lcr the Period 3l l l l_3 :3/3I/76.

o f

o f

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee

of the Department of Taxat ion and Finance, over L8 years of age, and that on the

16th day of May, 1980, he served the within not ice of DeterminaLion by mai l  upon
Wil l iarn R. O'Leary the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  W i l l i am R .  O 'Lea ry
548 Roanoke Ave.
Riverhead,  Ny 11901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said rdrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 16,  1980

Chateau Algo fnc.
and George Goonan, 0ff icer
Chateau Dr.
Melvi l le,  NY 1I746

Gentlemen:

P1ease take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f fgg & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision rnay be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionert  s Representat ive
t { i11 iam R.  0 ' leary
548 Roanoke Ave.
Riverhead, NY 11901
Taxing Bureaur s Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

CHATEAU ALGo, INC.
and GEORGE GOONAN, Individually and as

for Revision of a Determinat ion or for
of Sales and Use Tax under Art ic les 28
of the Tax Law for the Period March 1.
th rough August  31 ,  L976.

DETERMINATION

Division accuratelv ref lect

tax  l iab i l i t y .

Of f i cer

Refund
and 29
7973

Appl icants, Chateau Algo, Inc. and George Goonan, individual ly and as

off icer,  Chateau Drive, Melvi l le,  New York 77746, f i led an appl icat ion for

revision of a determinat ion or for refund of sales and use taxes under Art ic les

28 and,29 of the Tax Law for the period March 1, 1973 through August 31, 1976

( F i l e  N o .  2 0 0 5 5 ) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  september  18 ,  lg79  a t  9 :15  A.M.  App l ican ts  appeared by  w i l l i am

O'Leary ,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Abraham

S c h w a r t z ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether the resulLs of an

appl icants '  New York State and

audit by the Audit

loca l  sa les  and use

FINDINGS OF FACT

1.  0n  June 10 ,  7977,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due against appl icants, Chateau Algo, fnc. and George Goonan, individual ly and

as off icer,  for the period March 1, 1973 through August 31, 7976 for tax due

o f  $ 2 3 ' 8 0 0 . 5 7 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 7 7 1 6 2 9 . I 4 ,  f o r  a  t o t a l  o f  g 3 5 , 4 2 9 . 7 1



-2 -

2, On March 30, 7976, appl icant.s executed a Consent Extending Period of

l imitat ion For Assessment.  of  Sales and Use Taxes for the period March 1, Ig73

through May 31 ,  7976, to September 20, lg j7.

3. Appl icants operated a restaurant and bar located at Chateau Drive,

Melv i l le ,  New York .

4. 0n audit ,  the Audit  Divis ion performed markup tests for l iquor,  wine

and beer using purchase invoices for the months of March and Apri l ,  1976. The

test disclosed a combined weighted average markup on l iquor and wine of 386,77

percent and a beer markup of 371.05 percent.  The markup conputat ions considered

the fol lowing:

a. quant i ty,  cost and sel l ing pr ices of individual brands,

b. di f ferent sel l ing pr ices of dr inks sold at the bar and in the dining

room,

l iquor  so ld  by  the  bo t t le  a t  ca tered  a f fa i rs ,

one ounce serving of l iquor in mixed dr inks and two ounces in cock-

t a i l s ,

e .  15  percent  a l lowance fo r  sp i l lage  and buy  backs .

Appl icantst food markup was est imated at 150 percent.  The markups were

appl ied to the appl icable purchases for the audit  per iod which resulted in

add i t iona l  taxab le  sa les  o f  $321r154.38 .  The purchases  were  ad jus ted  to

ref lect an increase in inventory and food consumed by employees. The audit

a lso  d isc losed tha t  app l i can ts  overco l lec ted  sa les  taxes  o f  $1  ,3 I9 .77  .  Th is

overcol lect ion resulted from appl icants '  pract ice of rounding the sales tax

co l lec ted  to  the  neares t  n icke l .

5.  Appl icants '  books and records were inadequate for the Audit  Divis ion

to determine the exact amount of sales taxes due.

c .

d .
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6- Appl icants al lowed each employee to have one dr ink with their  meal.

The Audit  Divis ion st ipulated that the tax l iabi l i ty should be reduced by

$500.00  to  re f lec t  th is  po l i cy .

7. Appl icants contended that they "free poured," two ounces of l iquor in

mixed dr inks and 3\ to 4 ounces in cocktai ls.  Appl icants further contended

that they gave one free dr ink to each customer who purchased three dr inks and

that due to such pract ice, the 15 percent al lowance for spi l lage and buy backs

was no t  su f f i c ien t .

8 '  Appl icants argued that the audit  procedures used to determine the

al leged tax def ic iency based on sales ref lected any overcol lect ion of sales

taxes .  There fore ,  app l i can ts  reasoned tha t  the  $1 ,319.77  wh ich  was assessed

for the overcol lect ion of sales tax should be deleted from the assessment.

Appl icants also maintained that sales tax was included in the sel l ing pr ice of

dr inks sold at the barl  however,  appl icants did not display a sign to that

e f f e c t .

9.  During the period at issue, appl icants used 1| ounces of l iquor in

mixed dr inks and 2re ounces in cocktai ls.

CONCLUSIONS OF LAI,]

A'  That the Audit .  Divis ion, in using establ ished audit  procedures and

techniques, overstated the markup on l iquor in that i t  used incorrect servings

of l iquor in mixed dr inks and cocktai ls.  Accordingly,  the l iquor markup is

hereby reduced based on Finding of Fact "9".

B. That the Audit  Divis ion fai led to give considerat ion to dr inks consumed

by employees as indicated in Finding of Fact "6".  After recomputing appl icantsr

sales tax l iabi l i ty based on Conclusion of Law "A",  such amount shal l  be

fur ther  reduced by  9500.00 .
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C. That appl icants col lected sales taxes in excess of the combined New

York State and local sales tax raLe and therefore is l iable for the payment of

such overcol lect ions pursuant to sect ion 1137 of the Tax Law.

D. That the appl icat ion of Chateau Algo, Inc.,  and George Goonan, individ-

ual ly and as off icer,  is granted to the extent.  of  reducing the addit ional

sa les  tax  due fo r  the  per iod  March  1 ,  1973 th rough August  31 ,  1976,  so  as  to

conform with Conclusions of Lar^ '  "A" and "B".  The Audit  Divis ion is hereby

directed to modify the Not ice of Determinat ion and Denand for Payment of Sales

and use Taxes Due issued June 10 ,  rg77; and that,  except as so granted, the

app l ica t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

MAY 1 6 1980

COMMISSIONER


